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You weighed it first. JI presume after “opening -- 
breaking the seal, you would weigh the contents of 
the smaller baggies within that bag? 

Yes, that is correct. 

Did you also weigh the contents of the smaller baggi 
after you took hie out of that particular bag? 

I can tell you what I did, because we are talking 
about several packages, right? 1 found this plastic 
bag to contain these bundles and, naturally, I'm not 
interested in the weight of the plastic bag, I am 
interested in the weight of the powder in the little 
bundles. I weighed maybe two or three of the 
envelopes themselves and tuok an average. 

In other words, you didn't -- 


Weigh each bag? No. 


You did not weigh each little glassene bag nor did y 


weigh them all together? 


I weighed them all together, yes. 

In the bag? 

Yes, with the powder in the bag. 

Now, did you take -- did you test -- your samples 
that you tested, did that have some from each one 


of those little baggies? 


I didn't do each and every sample on the screen. I 


did fifteen, if I recall 
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Fifteen out of the thirty-five or so little glassene 
bags? 
Right. My report indicates that. 


Now, did you do fifteen individual tests on each 


sample that you took out of one of those glassene 


bags? 
The screening test, the original marquis and nitric 
acid, furfural. 

Which turned out negative? 

It told me one thing. You say they are negative --| 
Which gave you results that were not indicative that 
heroin was in fact present? 
At that point I am not looking for heroin in partic 
ular, I am screening them to see if there is a 
possibility that heroin might be there, and the 
mere fact that I did not get a conclusive test at 
that point, I would not say that is negative. 

Thank you, Mr. Griffith. Now, you tested fifteen 
of those little glassene bags individually, is that 


correct? 


Right, my initial screening. 

Your conclusive test that you -performed, did you 
perform thos: fifteen times? 

No. My next step was to go and take eight of that 


fifteen and proceed, and I found them to give me 


H. T. Noel & E. F. Knisley 


OFFICIAL REPORTERS. U. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


39 
what I was looking for, they all were the same. 


Xid you test -- the eight that you took out of the 


graphy test on all eight of them? 


| 
fifteen that you had, did you perform the chromoto-| 
| 
| 


No, sir, a composite was made from these eight. 


In other words, you took a little bit of each one 


of the eight samples and put it into one sample and 


tested that? 
That is right. That is where the vial comes in. 


So you could not conclusively say that each one of | 


those baggies contain heroin, could you? 
Definitely not. 

Can you tell how many? 

I can say the ones that I used possibly might have 
all contained heroin. 

Might? 

Yes. I didn't do each and every bag. It would use 
up all the evidence if I went through. 


Thank you. Now, after you performed the tests on 


all these different samples that you had taken fro 


the original sample that was delivered to you -- the 


original package that was delivered to you -~- you 
| 
resealed all the evidence, is that correct, or you) 


weighed it again and then resealed it? 


Reweighed it. I didn't reseal the envelopes, I just 
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| MR. BLOTNIK: 


| THE COURT: 


| MR. BLOTNIK: 
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(Defendants absent, jury absent, 


counsel present.) 


Mr. Mellenger, I have noted the 
absence of the defendants. We think that 
due to an inadvertence, a misconstruing 
by them of my instructions on time, where 
I had indicated we would be here for this 
purpose, namely, the defendants’ motions 
at this hour, and that the jury would 
return at nine-thirty, they may have picked 
up the latter instruction. Mr. Blotnik, 


is it satisfactory to you that we proceed 
with the defendants’ motions without the 
defendants being here? 

Yes, your Honor. 


All right. 


There are a number of motions I would 


like to make, your Honor. First of all, 


I would like to make a motion for a dismissal 
of the case for failure to establish a 
prima facie case. My main objection is 


that the prosecution has failed to establish 


H. T. Noel & E. F. Knisley 
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a continuous chain of custody of the 
controlled substance in question. I am 
aware that the cases indicate that it is 
sufficient if the arresting officer, who 
had initial custody of the contraband, 


seals it and mails it by registered mail 


to the technician, and the technician 
testifies to the same effect that he 
received the material in the sealed 
envelope, and so forth, that that is 
sufficient. However, the cases indicate 
that the agent, as well as the chemist, 
would have to testify as to the normal 
office procedure within their particular 


offices, as to what their routine is as 


} 


regares handling of the contraband. Now, 


in both cases, as relates to both witnesses 


in this case, the arresting officer, Agent 


Peterson, testified that he had no knowledge: 
as to what the particular procedure in the 
office was. As a matter of fact, he meer 


ied that several -- almost any agent in the 


office would have access to the evidence in 


the evidence vault once the vault was opened 


by one of the technicians, only two of wham 
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had the cc.abination to the vault. He 

testified at times he went and retrieved -- 

This is one of the defendants, is it 

| not, Mr. Jackson? 
MR. JACKSON: Yes. 


‘THE COURT: Let the record reflect that Mr, .Jackspn 


| has now come into the courtroom, Go ahead, 


“MR. BLOTNIK: And Agent Peterson testified that he 


| didn't know if there was any receipts, if 
| 


there was any log book kept in which entries 


were made in a chronological or any other 


manner indicating the retrieving or placing 


of evidence in the vault. He subsequently | 


| 
in the afternoon came back and said he 


thought -- 


| THE COURT: Also Mr. Reynolds is in the courtroom. 


| MR. BLOTNIK: In the afternoon he had thoughts about 


what I asked him earlier that morning, and/| 


he informed me the receipts were sometimes | 


made, however, they were destroyed, there 


was no evidence kept of them. In summary, 


my opinion is that he really didn't know 


the proper procedure in the office. The 


same went as far as the chemist was concerned. 


He said he was totally ignorant as to what 
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occurred in the office, other than from the 


time that he received the sample until the 
time he gave it back to the vault technicidn, 
and on that basis, I think the chain of 
custody has not been established, and I 
think that the People's case should be 
dismissed, the chain of custody being a 
material elemen. to the prima facie case, 
As to chat aspect,.is there any case 
that you have that requires a showing of | 
a knowledge of office practice where there | 
is some hiatus in the chain of custody? 
BLOTKIN: Yes, your Honor. The case is United | 


States versus Christopher, it is a Court 


of Appeals case, not the Second Circuit, 
it is a 1973 case, and the citeétion is 
488 Fed. 2nd 849, your Honor. 


COURT: All right. 


BLOTNIK: “wv second motion is addressed to the| 


evidence that was introduced, I move that | 


all packets that are within Government's 


Exhibit 1 that haven't been tested be 
excluded from the evidence for the simple 


reason that we do not know what is in them 


The chemist testified that he took fifteen 
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bags only out of that sample of; I think, 
thirty-seven or thirty-six in there, I 

did not have an opportunity to count then,| 
and he did not test the remaining packets. 


Inasmuch as they were not tested, we do 


not know what is in them, and they cannot 
possible be introduced as evidence of herrin, 


as alleged by the People. 


THE COURT: How do we know which ones were tested? 


MR. BLOTNIK: That is my next point, your Honor. We 


do not know what fifteen were tested. Inas~- 


much as we do not know which ones were tested, 


I would move that the whole exhibit be ex-| 
| 


cluded. The chemist testified at least one 
bag maybe -- he said all he could conclude 

was one bag had heroin in it, one of those) 
little glassene bags. He could not testify 


| 


how many more had heroin in it because he 
| 
didn't know. He testified there was evid-' 


ence of heroin in at least one. On that 


basis, I would move that that evidence be 


excluded, your Honor. I specifically asked 


the chemist yesterday, and he said he took 


at random fifteen, and the fifteen bags 


that he took out he merely screen tested, 
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and he, himself, testified that none of the 


screening tests, the color tests, were cony 


clusive as to the presence of any heroin. 


He scid out of fifteen in the reverse 


pyramid or in the pyramic fashion, he only | 


extracted eight out of the fifteen, and the 


eight -- he took samples out of each of the 


eight glassene bags and tested them as one) 


group. That was the gas chromotography 
test that he claimed turned up positive. 
Inasmuch as we do not know which ones, if 
any, at least -- in his opinion, at least 
one of them would have sufficient evidence 
of heroin, but we do not know which. So 
I ask that the rest of them be removed. 
If your Honor needs it, there is a case 
that states that any packages that are not 
initialed, and in this case Officer Peterspn 
at random initialed only about six or none 
those should be thrown out as well. The 
case supporting that proposition is United 

| 


States versus Carlyle, 488 Fed. 2nd 869, | 


a 1973 case. 


THE COURT: That is a popular volume. 


MR, BLOTNIK: I beg your pardon? 
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| THE COURT: 488 Fed. 2nd is a popular volume. 


MR. BLOTNIK: it seems to be. I didn't notice it 


until just now, your Honor. That will conclude 
| 


my motions on behalf of the defendants at 


the present time. | 
THE COURT: Mr. Mellenger? 


MR. MELLENGER: Yes. I would like to make a few 


| 


brief comments on the defendants’ motions. 


The first motion for failure to show a 

prima facie case on the basis thai Agent | 

Peterson could not testify as to the custody 
| 


requirements of his office, I believe Agent 


Peterson did testify that there's only twa 


people who had access to the evidence vault, 


that would be Michael Burke and Agent 
Trincelito, and that if accompanied by one 
of those two custodians, another agent 
could go into the vault, but only for a 
specific purpose, and that would be to 
take out evidence which he specifically ha 
an interest in, such as having ized him7 
self. 1 think the defense is i: erring 


that any agent could walk in and out of 


that vault at any time and grab any package 


that was laying there. There was supervision 
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and control of this evidence, and another 


nee 
| 


thing I would like to point out ftOo the Court, 
as to the custody of this evidence, this 
evidence was only in the vault for a period) 


of twenty-four hours or approximately one 
| 
day. Agent Peterson testified that he placed 


the evidence in the vault after sealing it 


in the evidence bag, and the next day he went 
in and mailed it to the Northeast Regional 
Laboratory. 

That is only one day at the outset 
of the case, and evidently about a week or 
more, more recently. 

This week. 

Wasn't it returned from New York about 
a week ago? 

Well, I submit to the Court that up 
until the time that evidence is tested and | 
found to contain heroin, what happens to it 
after that is not important. 

All right. 

Agent Peterson did testify that he 
sealed that ir the envelope, evidence bag, | 


and Mr. Griffith came in and testified that 


when he received that evidence bag, the seql 
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was intact. There was no indication of any} 
| 


tampering with that bag, which indicates 


that that was the same evidence which Agent 
Peterson sealed in that bag, and which Mr. 


Griffith removed from the bag. So ~~ 


Are you familiar with the Christopher 


case? I am not. 

I am not either, your Honor. 

All right. 

Also the defense made mention of the | 
fact that th re was logs kept, receipts 
kept, and Agent Peterson wasn't familiar 
with these. He said he knew they were kept, 
but he was not the person who kept them. 

He was not sure whether they were 
being kept at that time. 

That is correct. As to the second | 
position that all packets not tested sheuss 
be removed from Government's Exhibit as there 
is more than sufficient evidence to indicate 
that all these packets contained heroin. 

How is that? 

The main purpose of this meeting at 


the South Park Botanical Garden was so that 


the defendant could sell heroin to Agent 
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| 


Peterson. There is, in effect; an admission 

on their part that this was heroin, that was 
° | 

what they were purporting to sell, and that 


is what they did hand over to Agent Peterson, 


THE COURT: That wouldn't suffice if they were saying 
they were selling heroin and instead were 
indulging in a ripoff and handing over 
packages of merely lactose, 


MR. MELLENGER: That is correct. However, the sub- 


stance was tested, and Agent Peterson said | 
that he performed a field test which gave 
him an indication that it was heroin. it 
was taken down to the laboratory -- 

THE COURT: He only tested two bags. 

MR. MELLENGER: Yes, that is correct, your "“onor, eee 
of the bags. This was taken down to the 
laboratory and a sample of the stuff was 
tested and it was found to be heroin, and I] 
think since it was found to be heroin in 


portions of Government's Exhibit 1, and 


that the defendants were purporting to sell 


heroin, there is sufficient pr of to show | 


that all the bundles contained heroin, plus 


the fact that I think it should go-to the 


jury as to -- the exhibits should go to the 
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jury to examine them and determine whether -- 

How can they examine them? 

As to the color of the powder. 

How would they know anything about 
that? 

Well, there are certain visual tests. 

We haven't educated them to the point 
of their being able to look at it and say 
this contains heroin. 

They could find that one packet of -4 
heroin is contained in part of the bundle 
and all the powder and the packets look alike, 
they could infer the rest is heroin, 4.ong 
with the other evidence that the defendants 
were purporting to sell heroin. Il think 
there is sufficient evidence in the case 
to let Government's Exhibit 1 go to the jury 
in its totality. 

What it Government's Exhibit 1 were 
not in evidence, would that do anything 


to your case? 


Your Honor, I feel there would still 


be pioof that the defendants possessed 

heroin with the intent to distribute it. 

There is not a requirement that the Government 
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prove an exact amount, just a substantial 
proche tee nth | 
4 
amount. 


|THE COURT: What is a substantial amount? 


MR. MELLENGER: It would have to be more than a minute 


amount. 


i 
| 
1} 
| 
| 


| THE COURT: Do you hive any cases on that? 

IMR. MELLENGER: No, your Honor. I think, your Honor, 
it would be sufficient to show one packet 
contained heroin and they were possessing 

a svfficient amount in order to violate the 
statute, that they were possessing heroin | 
with the intent to distribute. 

“THE COURT: You say you have no authorities on 

the amount? 

| MR. MELLENGER: Not at this point, your Honor, but 

| just by the mere fact that the defendants 
were there for the purpose of selling heroin, 
they handed the package over in its counkea 
as heroin to Agent Peterson, there has have 
a test performed which showed a portion of | 
those packages contained heroin, I think 


| 
there is sufficient evidence for this package 


| 
| 
| THE COURT: All right. Anything further, gentlemen? 


to go to the jury in its totality. 


MR. MELLENGER: Yes. As to the other mc*ion that th 
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| THE COURT: He weighed them and counted them, and 


56 | 


package should be excluded because each and 


,0t initia 


every one of those packages were 


by Agent Peterson, they were .an © over to 


oO. 


him in five bundles with ruber bands aroun 
them, and he treated those bundles . an 

individual package, and he initialed each 
bundle, he testified he treated those 
bundles separately and -- 


THE COURT: You are talking about Agent Peterson? 


MR. MELLENGER: Yes. He took special care not to co- 


mingle the packets from the various bundles, 
He testified ~-- 


| he did take them apart, sind he did init rl 


some of the bags. He wés careful to put 
them back together in the same order, same 
bundle, but aside from his field tescing, 
which he did as to two bags, he had no 


indication that it was or was not heroin or 


} | 


| ® 
was or was not a substance containing heroin, 


\MR. M«LLENGER: Mr. Blotnik brought up. the point that 


each one of the packages should be initialed. 
|THE COURT: His point, {£ think, is directed to 


the chemical analysis made by Mr. Griffith.| 


Mr. Griffith indicated that he had certain 
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screening tests of fifteen of the bags, 
of a substance from fifteen of the bags, 
and that test, while it gave some indication 
of heroin being present or the possibility 
of heroin being present, it was not definitive, . 
and then he selected from the fifteen, eight 
bags, and out of those eight bags he took 4a 
quantity from each and made a composite 
sample, and he subjected that composite 
sample to tests which definitively showed 


that in that composite sample there was 


heroin. Mr. Griffith says that he knows 


| 


that somewhere among eight bags was heroin, 
but he never said which bags. Is that 
important? 

I thought Mr. Blotnik was saying 
that any package that wasn't personally 
initialed by Agent Peterson should be - 

Well, I think his first part went 
both to the identification by Peterson, an 


more particularly, as I understand it, to 


the fact that Mr. Griffith, himself, had 


only tested fifteen, so that the remaining 


quantity would go out. Did I properly 


vnderstand that? 
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|\MR. BLOTNIK: That is correct, your Honor. 


‘MR. MELLENGER: Your Honor, as indicated before, 
fact that the defendants were there for the} 
purpose of selling the heroin, the fact the 


package was -- part of the package was foun 


to contain some heroin, should not affect 
the admissibility of Government's Exhibit 


1, it should go to the jury. 


| THE COURT: All right. Now, getting back to the 
| other question, what happens to the Govern- 
ment's case if Government's Exhibit 1 is 
not "in evidence"? 

| MR. MELLENGER: I'm not positive at this time, your 
Honor. It would seem to me that even if 
Government's Exhibit 1 were not in evidence, 
you would still have a prima facie case, in 
that we have shown an unbroken chain of | 


custody from the point that Government's 


Exhibit 1 was taken from the defendants 


until the time it was analyzed to be heroin. 
But I am still stressing that the Government 


has moved it into evidence, it has been 


admitted, it should go to the jury. Whatever 
point Mr. Blotnik has brought out should go 


to the weight and not the admissibility of 


H. T. Noel & E. F. Knisley 


OFFICIAL REPORTERS, U. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


| THE COURT: 


'MR. BLOTNIK: 


|THE COURT: 


“MR. BLOTNIK: 


|THE COURT: 


MR. BLOTNIK: 


A-31 


that exhibit. 

What do you view the effect will be 
if Government's Exhibit 1 is removed from 
evidence, as such? 

Your Honor, first of all, the crime 
charged is intent to distribute -- 

Possession with intent to distribute, 

That is correct. In the event that 
the exhibit is excluded, they certainly 


couldn't come to any conclusion that there | 


was an intent to distribute, inasmuch as 


a substantial amount, as Mr. Mellenger has | 


indicated, is necessary in order to convict 
of that particular offense. Inasmuch as 


we do not know what is in those packets, 


I can't possible see under what -- 

Now, you are going back to the con- 
tention that the case has not been proved. | 
I am asking a narrow question. What, if 
any, effect is there on the case i= the 
exhibit itself is not in evidence? Suppose 
the Government had never moved Exuibit 1 
in evidence, 

I think it is part of the prima faci 


case to prove there was some heroin exchan 
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otherwise a different charge should have 
been brought. 

COURT: There must be evidence that what was 
procured from Jackson and Keynolds did 
contain heroin. 

BLOTNIK: That is correct, your Honor. 

COURT: As to whether they could be proved 
without the package itself going in evidence. 

BLOTNIK: «Tt is a question for the jury, 4 
question of fact as to whether they believe 
the expert that testified here. 

COURT: I agree. 

BLOTNIK: All he testified is that there was 
some trace -~ 


Now we are back to the more broad | 


! 
question as to which your motion is directed. 


| I am going to deal with it. I am asking that 
| 
) oer : | 
| offered Government's Exhibit 1 in evidence? 

| 


narrow question, what if the Government never 


IMR, BLOTNIK: 1 think it would directly bear on 
the charge of intent to distribute. In 


other words, I think it would be prejudica 


if the jury were to be under the impression 


that this large number of bags was heroin, | 


which it isn't, at least it hasn't been 
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proven. 
THE COURT: All right. I will take a little rece 


and make up my mind, 


IMR, MELLENGER: Your Honor, may I say one more thing? 
This exhibit has already been offered in 


evidence and accepted. 


THE COURT: I understand it has, t .t I may take it 


ouc of evidence. I am wondering, technically, 


what would happen if it were not in evidence, 


is it necessary to the Government's case 


that the envelope and the heroin be in 
evidence, so the jury can fondle it and 


look at it. I don't really think that it | 
is, but I don't know. We will take a brief 


recess. | 


(Thereupon the court was in recess 
at 9:30 A.M.) 

(Proceedings resumed, pursuant to 
recess, commencing at 10:05 A.M.) 


(Defendants present, counsel present 


jury absent.) 


THE COURT: All right. I have given attention t 


the motions made by you, Mr. Blotnik, and 


to the cases that you have cited. It is 


my ruling that the Government is not called 
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upon to make the showing of continuous 

chain of possession or, in lieu thereof, 
a showing of a knowledge of office practice, 
but what is essential is that there be 
reliable evidence that what was tested, and 
in this case what is in evidence as Govern-+ 
ment's Exhibit 1, actually was or actually 
contains that other envelope and those other 


packages and substances which was obtained} 


according to the testimony of Mr. Peterson, 


from Mr. Reynolds on July 10, 1975, and if| 
the jury is satisfied that that is so, that 
the packages which Mr. Griffith tested, and 


from which he was able to say that it was 


definitively was heroin contained therein, 


is the same package that Mr. Peterson obtained 


from Mr. Reynolds, that would be sufficient 


Now, on the other point, as far as the 


taking out of evidence or putting aside 


from the consideration of the jury those 


which contained the heroin, which Mr. 


| 
bags as to which there is no indication | 
| 


Griffith testified that he was able to say) 
definitively was present when he dealt 


with the composite sample, there is no neep 
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to show that there was hercin present in 
every bag. The evidence does reliably 
show that in one bag, and we don't know 
which among the thirty-four or so which 
were contained in the baggie bag, which 
Mr. Peterson seid he got from Mr. Reynolds 
on that date, did contain heroin. We do 
not know which bag, but it is not important. 
We have a quartity of substance which is | 
contained in a quantity of envelopes, of 
bags, and it is sufficient for the Government ' 
case if there be shown to have been a | 
measurable amount, an amount which does 
enable the chemist to say definitively that 
there was heroin present among those various 
bags. So I am denying both of the defense) 


motions. Now, I get back to my narrow 


question, and I see no reason to upset the} 


admission of Government's Exhibit 1 in 
evidence, and I will allow it to remain 
in evidence. At the proper time I will 


take under consideration any motion that 


the defense wants to make as to whether or 


not Government's Exhibit 1 should be allowed 


to go into the jury room. I will deal wi 
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that separately, if the defense makes it. 
So the defense motions are denied. 

Your Honor, should the defense make 
the motion regarding the exhibit at the 


present time or ~~ 


| 


No, make it at the appropriate time, | 
which wovld be just before submission to the 
jury. All right, the Government having resked, 
what about the defense? 

The defense will present no witnesses|. 

So the defense also is resting and | 
technically, Il assume, renews the two motions 
made at the end of the Government's case? 

Yes, your Honor. | 


You have no further motions to take at 

i" 

| 

this time, and my ruling, of course, is the 


same. 


If I may just add one other thing? 


accepted as evidence of heroin, and there 


Govern.ent's Exhibit 1 was admitted and | 
| 


has been no testimony, other than the fact 
that there is some heroin in it, the substence 
contained therein is heroin, and under that 
proposition, I would request that it be 
excluded again. 
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I am not going to exclude it from 
being in evidence. Whether we allow it to 
go to the jury room is a separate question. 
Am I to understand that is in evidence 


as hcroin? 


Oh, yes. In that package -- if Mr. 
Griffith's testimony is to be believed -- 
in that package, Government's Exhibit 1, 
there is neroin. 

I ar going to object to that. rane! 
you, your Honor. 

Yes. All right, bring up the jury. 

Now, I have had in the case no requests for 
instructions from either side. Consequently, 
I have no necessity to advise either one | 
of you as to my rulings on what I am going 
to charge or what I am doing on your requests. 

Your Honor, I have a request, and I 

think Mr. Blotnik has one. 


Does the Court request a full instruct~ 


| 
i 
| 
} 
| 


ion or merely the type of instruction? 
Pardon me? 


Does the Court request a full instruct~ 


ion, written instruction, or merely the type 


I would wish to be made? 
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